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SUBJECT: Consideration to approve First Amendment to Consent Judgment in the case of
Eldridge v City of Novi, Oakland County Circuit Court Case No. 06-073087-CH, relating to
property on the north side of Twelve Mile Road east of Novi Road and the Oakiand Hills
Cemetery.

SUBMITTING DEPARTMENT:

CITY MANAGER APPROVAL: w

BACKGROUND INFORMATION: The City was sued in 2006 by Williom Eldridge, who challenged the
zoning on an approximately 10-acre parcel of property north of Twelve Mile Road
between Novi Road and Meadowbrook Road. (See maps, attached.) The property at
the time was subject split zoning, with the front approximately 3 acres zoned OS-1 (Office
Services District) and the remainder zoned RA (Residential Acreage). Mr. Eldridge
originally sought to rezone the property to RM-1, with a Planned Rezoning Overly (PRO).
The City denied the rezoning and the lawsuit followed.

The City settled the lawsuit in 2007 by expanding the scope and number of permitted uses,
among other things. The Consent Judgment still permits the OS-1 use. (See copy
attached.)

The property has recently been acquired by a successor owner, who seeks to develop, or
secure approval to develop, a senior living facility. However, the developer seeks to
include independent living units among other uses for senior adults—specifically,
specialized memory care and assisted living units.

Under the City's Zoning Ordinance, in the OS-1 and OS-2 districts, uses can include
“facilities for human care." However, those uses are described as including “general
hospitals, sanitariums, convalescent homes, hospice care facilities, and assisted living
facilities.” See Section 4.64. Independent living units would not be permitted.

The City has met with the developer and reviewed the proposed use. City Council has
been informed in the proposed use as well, and desires to enter into a First Amendment to
Consent Judgment to allow some independent living units within and as part of the overall
senior facility, up to 50% of the total development.

A copy of the proposed First Amendment to Consent Judgment is attached for Council's
review and approval. If the Council approves the amendment, the document will be
finalized, entered with the Oakland County Circuit Court, and recorded against the
property. The development would then proceed in the normal course for any
development project (i.e., no City Council approval is required under the original Consent
Judgment or this First Amendment.)



RECOMMENDED ACTION: Approve First Amendment to Consent Judgment in the case of
Eldridge v City of Novi, Oakland County Circuit Court Case No. 06-073087-CH, relating to
property on the north side of Twelve Mile Road east of Novi Road and the Oakland Hills
Cemetery, with the final form of the Amendment, including any minor and non-
substantive changes, to be approved by the City Manager and City Attorney's Office.
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IN THE CIRCUIT COURT FOR THR COUNTY OF OAKLAND
WILLIAMR. ELDRIDGE,
| Plaintif?,
V8.

CITY OF NOVJ, a Municipal Corporation,
Defendant.

Thomas M. Hanson (P62725) Thomas J. McGraw (P48817) -

" DYxeMA GosseTTPLLC | _ KUPELIAN ORMOND & MAGY

Attomneys for Plaintlff Attorneys for Defendant
2723 South State Street, Ste. 400 25800 Northwestern Highway, Suite 950
Ann Arbor, MI 48104 . Southfield, MI 48075

(734) 214-7668 (248) 357-0000
CONSENT JUDGMENT
At a sessiop of said Conrt held in the @i i unty of
Oakland, and State of Michigan on m?fw mﬁo , 2007 °

PRESENT; THE HONORABLE MARK A, GOLDSMITH
Cirouit Court Judge

The perties to this Consent Judgment having agreed to settle this dispute as reflected in .
this Consent Judgment, which Consent Judgment is fo be deemed to incorporate all exhibits
attached hereto; each of the pa;‘ﬁestotthonsentMgmmlhavhigwpmwdthﬂaﬂ
requirements neoessary for the party to bind itself to this Consent Judgment have been mot; the
Court having reviewed the settlement reflected in this Consent Judm.wnt and having specifically
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found. that its terms are fair, just and reasonable and in the publio interest, and that it has been

entered into in good faith by the parties; -

IT IS HEREBY ORDERED AND ADJUDGED as follows:

1.©  The following findings are incorporated within and made & part of this Consent

Judgment:

E,

Plaintiffis & resident of Miohigan residing in Oakland County, Michigan.

. Defendant is & Mioliigan municipal corporation organized under the laws

of the State of Michigan. |

The subject of thu aotion involves approximately 10 acres.of land located
40 fhe north of Twelve Mile Road betwen Novi Road and Mesdowbrook
Road in the City of Novi, which is more partimﬂntly.damﬁheﬁ in Bxhibit
A hereto (the “Property”). Plaintiff represants and acknowledges that the
property is o, and at fio point. has been, platted for and/or used for
cemetery or burlal purposes.

The Property is owned by Plaintiff.

The Property is currently split zoned. The front 2,995 acros is zoned OS-1

(Office Services Distriot); the' remainder is zoned RA (Residential
Acreage),

Plaintiff’s assignee Initially sought re-zoning of the Property to RM-1
(“Low Density Multiple Family:Residential”), and thereafler altemnatively
sought approval for “PRO” zoning, ot “Planned Rezoning Overlay,”

proposing 64 units in elght bulldings under the requested RM-1 zoning,
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Q. .The City denied the re-zoning requests and Plainfiff filed this action to
challenge the validity of the City’s action,

H.  The parties have now determined to amicably vesolve this dispute by
agreeing that, notwithstanding the zoning ofassifications of the Property
and in addition to the uses permitted under ssid zoning classifications, the

. Pmparty may bo used or developed as provided in this Consent Judgment.
2G -Subject to the condi!ions and terms of this Consent Iudgmem, and in addition to
the uses alroady permittsd wnder the existing zoning olassifications of the Pmpmy—mn""
its agents, employses, representatives and officials, shall be and the same hereby are desmed to

have given their approval for the use by Plaintiff and his assignoss, heirs, successors, and
transferees of the Property as set forth in Paragraph 3 below; provided, however, that any

—

development of the Property must satisfy all applicable Clty, County, Stats, and Federal agency

eriteria and standards, except to the extent expressly modified by the termg of this Consent

Judgment, In sddition o those ses already permitted under the current zoning classlﬁcatlons

for the Property, Plaimtiff, his assignecs, heirs, sucoessors, tendnts, mortgagees, and ltanaforees
archorcbymthotizcdtodavolopandmthe?mpmyaamfoﬂhhm and Plaintiff, his
aasignees,- heirs, successors, 'temls, mortgagees, and transferces are prohibited from using,
developing, and operating the Property in a manner inconsistent with the terms of this Consent
Judgment and City Ordinances, The City is prohibited from interfering with or obstructing
Plaintiff’s, and his assignees’, heirs’, successors’, tenants’, mortgagees’ and transferess’, right to
use, develop and operate the Property in accordance with the terms of this Consent Judgment and
City Ordinances, "
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ahd features:

The development of the Property shall be subject to the following requirements

A

Permitted Usos; The Property shall be pérmitied fo be developed for any
principal fermified]use in tho OS-1 and 0S-2 zoning districts, aod the_
pal £ ] e

0SC disti zets. motels, and hospitals, subjest to the
requirements and Testrictions set forth for such distriots, so longs as such

districts remain a part of the zoning ordinance. The Property shall alao be

permitied to be dcvoioped for a funeral home and/or mortuary

esla‘blishmout as If such use were a permitted use under any of the zon]ng

b

Slassifioations set forth above (provided, however, that the conditions

required for the provision of adequate assombly ares, in addition to off-

" shrost parking requirements, shall stll apply).

. Special Uses: Should Plaintiff and/or its assignees, successors, tenants,

morigagees, heirs and/or transferees desire to develop eny or all of the
Property for under the zoning districts identified in the
preceding paragraph, such devolopment nhgll comply with the
requirements of the City Zoning Ordinance for approval of such uses,
Notwithstanding anything to the contrary in this Consent Judgment, a
funeral home and/or mortvary establishment use shall be deomed a

. e * d -
permitted use, subjeot 1o the proviso stated in the preceding pnralsmph, and

-~ shall not be deemed-a special use.
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C. Setbacks: Without regard to the type of use proposed on the Property, the
minimum parking setback per lot shall be 15 feet,

D. Building Height: Without regard to the type of use proposed on the
Property, the meximum buflding height for any development of the
Property shall be 46 feet, but in no event more than thres (3) stories,

[ . et

ADDITIONAL CONDITIONS

4. Mothing herein shall b construed to reliove Plaintff andior it sssigncos
successors, tenants, mortgagees, hnirs and/or transferees of the duties imposed by applicable lslw‘
to obtain other applicable governmental or regulatory approvals and permits for the devslopment
of the Property, The City, and its agenis. employees, reprosentatives and officials, acting in their
offiolal oapacity, shall not interfere with or oppose PlaintitPs, and/or s asslgnees’, suocessors’
tenants’, mortgagees’, heirs' and transferees’, efforts to obtain any necessary approvals from
other governmental or regulatory entities. The parties, their agents, servanis and employees shall
cooperats in good faith with each other and their respeotive agents, successors and transferees, in
Plaintiff’s, and/or its assignees, suocessors, heirs, and/or transferees, attempts to obtain permits,
licenses and other approv;lls issued by other governmental agencios neoessary or convenient for
the development and nse of the Property, in accordanoce with the terms and conditions of this

Consent Judgment,

5.  The parties agree that the Praperty may be developed with multiple buildings, and

* the City aoknowledges that the Property may be developed as a general and/or site condominiurm

provided that all applicable laws and regulations of the City and any other yegulatory authority
are complied with, and that, should Plaintiff, and/or its assignees, successors, helrs, and/or




transferees seek to develop the Property as a general and/or gite condominium, approvel of the
condominiut documents in accordance with all applicable laws and regulations of the City and
any other regulatory authority shall not be mroaaombl;r withheld so long as they comply with
such laws and regulations. Plaintiff shall, however, be responsible for and shall take all
neoessary steps to securs, a land division fo create a separate parcel mnMg to the legal
description attached as Bxhibit A, '

6. To the extent that any specific terms or provisions in this Consent Judgment are
inconsistent with any of the provisions or requirements of the City’s Zoning Ordinance, or other -
codes, ordinances, regulations or procedures of the City in effoot at the time of the submittal for

¢ gite plan approval for any proposed dwoloﬁment of the Property or aiy portion thereof, the terms

of this Consent Judgment shall now and shall hereafter control. Subsequent enactments to,
modifications of, or amendments to the City’s Zoning Ordinance, or other codes, ordinances,

i rogulations or procedures of the City shall not apply in any respect to the Property fo the.extent

they are inconsistent with or vary the terms of this Cangent J ndgment,

% Subject to the tenms and provisions of this Consent Judgment, all of the claims
and causes of action alleged by Plaintiff in th.o action or which could have been alleged by
Plaintiff or any other person or entity having an ownership interest in the Propetty, including all
olaitns for rioney damage relief, shall be, and they are hereby, dismissed with prejudice and
without costs or fees to any party. No attorney fees or costs shall be awarded to any party,
including any foes or costs aveileble under 42 USC §1988, or any ofher statuts, law, regulation
or ordinance.
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8 The uses, structures, lots, and related setbacks oxpmaiy permitted by this Consent
Judgment shall not be deemed nonconforming uses, structures, lots and setbacks, but rather shall
be deemed conforming uses, structures, lots and setbacks.

9. All of the provisions of this Consent Judgment shall be binding upon and inure to
the beneft of Plaintff end the City, and thelr respective heirs, successors, assigns and
transferees. Plaintiff may assign some ot all of his rights and obﬁgaﬁon.s under this Consent
Judgment, provided any such assignee(s) shall, by operation of this Consent Judgment, be bound ‘
by the terms hereof. Any reference in this Consent Judgment to the City shall include any agent,

employse, representative and official of the City.

10.  This Consent Judgment shall be filed with the Register of Deeds for the Cousty of
Oakland. This Consent Judgment shall be deemed to run with the land as if they were covenants

running with the land,

11,  This Comeut Judgment may be modified on!y by written agmmont of the parties
hereto, or their successors in interest, with the reqmsita apprbval of the City Council.

The Court shall refain jurisdiction of this metter in order to as'surq compliance

with and enforcement of the terms and cottditlons of this Consent Judgment

IT 1S SO ORDERED, This Consent Judgment resolves the last pending olaim and closes
this case.




MARK A, GOLDSMITH

Do, MAY 28 2007 CIRCUIT JUDGE
HONORABLE MARK A. GOLDSMITH
Circunit Court Judge

-Approved for entry as to

form and substance:

D GOSSETT PLLC

(o~ o
} By: By: /
Thomas M. Hanson (P62725( THoyhds 1, MoGraw/(P48817)

Attorneys for Plaintiff A for Defyndant

2723 South State St,, Ste, 400 © 25800.Morth Highway, Suite 950

Ann Arbor, MI 48104 Southfield, MI 48075

(734) 214-7668 (248) 357-0000

| WILLIAM ELDRIDGE

DRAFTED BY AND WHEN KECORDED
RETURN TO: .

‘Thomas M. Hanson

Dykama Gomsetli PLLE

2723 South State Street, Suite 400
Ann Aybor ML 5&104
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17-66 Novi Senior Community Project
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17-66 Novi Senior Community Project
Natural Features
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DRAFT FOR COUNCIL CONSIDERATION 10.23.17

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

WILLIAM R. ELDRIDGE,
Case No. 06-073087-CH
Plaintiff
AND

MOSAIC OF NOVI LLC, a Michigan limited liability company

Successor Plaintiff, Hon. Phyillis C. McMillen
_VS-
CITY OF NOVI, a Municipal Corporation,

Defendant.

WARNER NORCROSS & JUDD LLP
DAVID W. MacDONALD (P 49078)
Attorney for Successor Plaintiff
45000 River Ridge Drive, Suite 300
Clinton Township, MI 48038

(248) 784-5090

JOHNSON, ROSATI, SCHULTZ & JOPPICH, P.C.

THOMAS R. SCHULTZ (P 42111)

Attorneys for Defendant

27555 Executive Drive, Suite 250

Farmington Hills, MI 48331-3550

(248) 489-4100

g

FIRST AMENDMENT TO CONSENT JUDGMENT

At a session of said Court held in the City of Pontiac,
County of Oakland, State of Michigan on

PRESENT:

Circuit Court Judge



Upon stipulation and consent of MOSAIC OF NOVI LLC, a Michigan limited liability
company (“Successor Plaintiff”), and the CITY OF NOVI ("CITY"), the Court finds as follows:

A. A Consent Judgment was entered by this Court on May 24, 2007 (“Original
Consent Judgment”) with respect to certain real property owned by Plaintiff and described as
set forth on Exhibit A attached hereto (“Property”).

B. The Original Consent Judgment permitted Plaintiff to develop, construct, and use
the Property for certain principal permitted uses, including Facilities for Human Care as
described in the OS-1 and 0S-2 regulations of the City of Novi Zoning ordinance (among other
listed uses).

C. Since the entry of the Original Consent Judgment, the Property has not been
developed and remains vacant.

D. Successor Plaintiff, Mosaic of Novi LLC, a limited liability company, whose
address is 2145 Crooks Road, Suite 210, Troy, Michigan 48084, acquired the Property through a
Receiver, following resolution of litigation in the matter of Eldridge v Eldridge, Wayne County
Circuit Court Case. No. 95-509557-DM.

E. Successor Plaintiff desires to develop the Property, or sell the Property to CA
Senior Living Holdings, LLC, a Delaware limited liability company (“CA Senior Living”), or its
assignee or nominee, in order for CA Senior Living, or its assignee or nominee, to develop the
Property for a senior living facility that would be partially a Facility for Human Care, as
authorized in the Original Consent Judgment, but would also include some living units that
would be more in the nature of Independent Living Units. The City has no objection to such
additional use, as proposed in the materials submitted to the City by Successor Plaintiff and/or

CA Senior Living.



F; Pursuant to Paragraph 11 of the Original Consent Judgment, the parties have
desire to amend the Original Consent Judgment as specified in this First Amendment to Consent
Judgment (“First Amendment”).

G. This Court is otherwise fully advised in the premises.

Now, Therefore, in accordance with the consent and stipulation of the parties,

IT IS HEREBY ORDERED AND ADJUDGED that the Original Consent Judgment
dated May 24, 2007 is hereby amended as follows:

1. This case is reopened for the limited purpose of amending the Original Consent
Judgment as set forth herein.

2. Mosaic of Novi LLC, a Michigan limited liability company, is hereby added as
Successor Plaintiff and all obligations in connection with the development of the Property as set
forth in the Original Consent Judgment and this First Amendment shall be assumed by
Successor Plaintiff or its assigns.

3. Paragraph 3.A of the Original Consent Judgment is hereby amended to add the
following sentence at the end of the Paragraph:

If the Property is developed with a Facility for Human Care as a
principal permitted use, such use may include units designed and
used for independent living, provided that such independent living
units shall constitute no more than 50% of the total of all living
units within the development, and further provided that such units
shall not be detached units, but shall be integrated within the
same building as the principal permitted use.

4, Except as expressly modified by this First Amendment, all of the terms,
provisions and conditions of the Original Consent Judgment shall remain in full force and effect
as originally entered by this Court on May 24, 2007.

5 To the extent that anything contained in this First Amendment shall be

inconsistent or conflict with any provision of the Original Consent Judgment, the terms of this



First Amendment shall control and the entirety of the Original Consent Judgment as modified
herein shall be governed, interpreted and implemented in a manner consistent with the
modifications and amendment above.

6. Each person signing this First Amendment on behalf of any party hereby
represents and warrants that he/she is a duly authorized representative and agent of that
respective party, and he/she has full authority to bind said party to all of the covenants,
warranties, representations, terms and conditions of this First Amendment.

7. The parties to this action agree that this First Amendment shall be recorded at
the office of the Oakland County Register of Deeds. A copy of the legal description for the
Property for the purpose of recording this First Amendment is attached hereto as Exhibit A.

8. The parties re-affirm here that this First Amendment shall be binding upon and
inure to the benefit of the parties and their heirs, successors and assigns and that this First
Amendment shall run with the land and the Property.

9. This Court shall retain jurisdiction with respect to all matters relating to this case,
including but not limited to, jurisdiction to resolve all disputes and make such other orders and
determinations as are necessary to effectuate the intent of this First Amendment.

10.  Subject to the continuing jurisdiction of the Court to ensure compliance with this

First Amendment, this First Amendment resolves the last pending claim and closes the case.

CIRCUIT COURT JUDGE



Stipulated to by the Parties:

DAVID W. MacDONALD (P 49078)
Attorney for Successor Plaintiff

THOMAS R. SCHULTZ (P 42111)
Attorney for Defendant

Drafted by and when Recorded
Return to:

David W. MacDonald, Esq.
Warner Norcross & Judd LLP
4500 River Ridge Drive, Suite 300
Clinton Township, Michigan 48038

174808.174892 #16370298-3



EXHIBIT A

A parcel of land located in and being a part of the Southwest % of Section 11, Town 1 North, Range 8
East, City of Novi, Oakland County, Michigan and being more particularly described as follows:
Commencing at the South % corner of said Section 11; thence North 00 Degrees 13 Minutes 43 Seconds
East 90.00 Feet to the point of beginning; thence extending due West 399.73 feet thence North 00
Degrees 23 Minutes 54 Seconds East 296.70 Feet; thence due West 1.09 Feet; thence North 00 Degrees
14 Minutes 12 Seconds East 762.30 Feet; thence due East 399.84 Feet to the North/South % line of

Section 11; thence South 00 Degrees 13 Minutes 43 Seconds West 1059.00 Feet to the Point of
Beginning.

Containing 9.718 Acres of Land

Property Address: Vacant land off of 12 Mile Road

Tax Parcel No.: 22-11-300-009
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