
CITY of NOVI CITY COUNCIL 

Agenda Item 3 
February 9, 2015 

SUBJECT: Consideration of a request from Interphase Land Development for reduction of the 
Financial Guarantee amounts required by Chapter 26.5 of the Novi City Code for the 
Casa Loma Site Condominium Development from $1 ,428,180.50 to $1,180,750.00 

SUBMITTING DEPARTMENT: Community Development Department uf"7 

CITY MANAGER APPROVAL:~~ 

BACKGROUND INFORMATION: 

Chapter 26.5 of the Novi City Code was adopted on 2008 to establish the authority and 
procedures for requiring, accepting, and enforcing performance guarantees, in order to 
assure that development projects are completed and maintained in accordance with city 
standards, requirements, and approval conditions. 

This Ordinance was created with the input of the development community and specifies 
procedures and requires financial guarantees that must be in place prior to the start of a 
development project. These financial guarantees protect the residents of Novi from the 
possible expense if the City had to complete an unfinished project due to developer 
default or nonperformance. Nearly every development initiated after the adoption of 26.5 
has complied with these requirements. Deviations, when approved by City Council, have 
been for projects requiring Completion Agreements (i.e. Sri Venkateswara Temple and 
Cultural Center). 

The Casa Loma Site Condominium development is comprised of 1 0 single family home sites 
established as part of a site condominium. The project is located between Eight Mile and 
Nine Mile Roads west of Beck Road. 

This project is subject to the provisions of Chapter 26.5 of the Novi City Code referenced 
above, and requires the posting of Financial Guarantees equal to 150% of the cost of 
improvement prior to scheduling of the project Pre-construction meeting that allows start of 
physical development work on the site. 

The developer is requesting a reduction from the required $1 ,428,180.50 ( 1.5 x $952,120.00 
estimated completion cost) to a total performance guarantee amount of $1,180,7 50.00 
(approximately 1.2 x $952,120.00 estimated completion cost). This represents a requested 
waiver of $247,400.50. 

The chapter of the City Code referenced above requires posting of Financial Guarantees 
in cash or Letter of Credit. The Ordinance provisions also allow for certain alternative 
guarantees in the form of Surety Bonds under certain circumstances. These alternative 
forms of guarantees may provide the City with less protection than a cash bond or letter of 
credit. This is due to the ability of the surety provider to contest any claim and the difficulty 
the City may encounter in enforcing completion of a contract between the developer 



and contractor, of which the City was not a party. Staff has worked with the developer to 
enable posting of surety bonds for the construction of utility improvements as well as site 
landscaping. These surety bonds total $930,750.00. The balance of the proposed reduced 
total Financial Guarantee of $1,180,750.00 would be made up by $250,000.00 in cash or 
letter of credit. 

The 150% multiplier to the estimated cost of construction for a development site is critical in 
the event the developer fails to perform and the City has to step in to complete the 
project in accordance with the approved site plan. This protects not only the purchasers 
and future residents of the development, but also the residents of the City in general. 
This issue is being brought before the City Council as the ultimate authority for exceptions 
to the Ordinance under Section 26.5-12: 

The city council may authorize exceptions to the requirements and 
conditions as set forth in this chapter, including, but not limited to, the form, 
timing, waiver, or reduction of performance guarantee amounts ... 

Community Development recommends denying the Applicant's request for the following 
reasons: 

1 . The Applicant has not shown that the literal application of the substantive 
requirement to post would result in exceptional, practical difficulty to the applicant 
because the Applicant has not provided significant facts distinguishing their 
circumstances from all other applicants subject to the requirements of Chapter 26.5. 
The fact that the site improvements are costly and there are only 1 0 units to divide 
costs between is similar to many other small site condominium developments in 
No vi. 

2. The alternative proposed by the applicant would not be adequate for the intended 
use and would substantially deviate from the performance that would be obtained 
by strict enforcement of the standards because even though the Applicant has 
agreed to complete some of the required site improvements before September 1, 
2015, including water, sanitary sewer, storm sewer and site landscaping, those 
improvements are guaranteed by surety bonds specific to those improvements in 
the amount of $930,750.00 which will be released upon completion of inspections of 
those specific improvements. Pursuant to the attached Engineering estimate, the 
$397,270 ($292,900 (roads) and $104,370 (sidewalks and other paving)) cost of 
completing the remaining site improvements, including, most significantly, paving 
for the roads and sidewalks, would significantly exceed the remaining $250,000 
available to the City for completion. Furthermore, since paving and street 
acceptance cannot be completed while home construction is on-going, and will 
not likely occur until 9 out of 1 0 of the homes are constructed, the cost of 
completing paving will probably increase even more than the current estimate. 

3. The granting of the variance would be detrimental to the public health, safety or 
welfare, and would be injurious to adjoining or neighboring property, and contrary 
to the overall purpose and goals of Chapter 26.5 since the City would not have 
nearly enough financial guarantees on hand to be assured that paving repairs and 
completion, and sidewalk installation would be completed. This would impact 
public health, safety and welfare because the development may have roads that 
do not meet minimum standards, and/or are in disrepair. Furthermore, sidewalks are 
required to meet minimum public health, safety and welfare standards. 



RECOMMENDED ACTION Denial of a request from Interphase Land Development for reduction 
of the Financial Guarantee amounts required by Chapter 26.5 of the Novi City Code for 
the Casa Lama Site Condominium Development from $1 ,428,180.50 to $1,180,750.00 
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INT~RPHAS~ LANR R~V~~PQM~NT ~~t 

January 12, 2015 

Mr. Charles Boulard 
Community Development Director- City ofNovi 
45175 W. Ten Mile Road 
Novi, MI 48375 

Cc: Mr. Victor Cardenas- Assistant City Manager- City ofNovi 

RE: Site Improvement Bonding Requirements - Casa Lorna Site Condominium 

Dear Mr. Boulard, 

Please accept this correspondence as Interphase Land Development's appeal to the City ofNovi 
for the modification of the bonding requirements to develop the recently approved Casa Lorna 
project. 

It has always been our vision to develop this property into an exclusive and upscale enclave of 
estate sized lots and luxury homes. Our team has paid slavish attention to all of the details that 
provide for a truly magnificent upscale residential development. We also have exceeded the 
minimum standards in the ordinance, and designed a community that includes significant luxury 
amenities such as a continuous, densely landscaped, and treed boulevard; gated front entry; and 
many other features that are included in this very exclusive community of only 10 home sites. It 
is sure to be, and we look forward to partnering with the City to create, one of the most 
prestigious locations in Novi to call home. 

Per the City ofNovi Code of Ordinances, Sec 1-12. - General Appeal, the City may grant a 
variance to the bonding requirements for a development based upon considerations found in the 
ordinance. 

Following are considerations that are relevant to the section of the ordinance that govern our 
request; 

(1) A literal application o[the substantive requirement would result in exceptional. practical 
difficulty to the applicant; 

The substantive requirement for fully satisfying the required financial guarantees is prohibitively 
costly given the relative size, scale, and timing of this development. All of the project's financial 
requirements are met, with money secured for the development of the project, including 
contingencies. Considering that there are only 10 units to share the burden, adding additional 
financial guarantees per the strict application of the Code presents an exceptional and practical 
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difficulty to Interphase. Interphase has spent over 90 days attempting to obtain acceptable bond 
language with various bonding agreements, and being rejected by multiple sureties due to the 
language in the City's bonding agreement. Through multiple discussions with various 
underwriters and the City's legal counsel we were able to find common ground on the verbiage 
which the City and the Surety could agree and were able to persuade one Surety to underwrite 
the largest portion of the improvements. Sinacola Construction is providing the mass grading, 
sanitary sewer, storm sewers, and water main construction. They are posting a bond of 
$678,780.00. Great Oaks Landscaping is performing all the landscaping on the site and their 
bond is $252,750. Interphase is posting $250,000 in cash or letter of credit. The City ofNovi 
will have $1,180,750 in financial guarantees Vs the current requirement of$1,428,180.50. With 
these bonds in place, we are seeking and asking for a reduction of only $247,430.50 in fmancial 
guarantees. 

{2)The alternative proposed by the applicant will be adequate {Or the intended use and shall not 
substantially deviate from the perfOrmance that would be obtained by strict enfOrcement o(the 
standards; and 

The alternative proposed is a reduction of the financial guarantee to approximately 120% of the 
cost to construct rather than 150% of the cost of the improvements. Casa Lorna is a relatively 
small development; with a very short window of major construction activity. The financing 
required to fully develop the site is in place and ready for funding of the construction 
draws. This site will only require 63 working days to completely build out through 
landscaping. More importantly, the majority of the site improvements and associated costs (and 
associated guarantees) will be completed within the first 45 days. Novi's potential exposure to 
nonperformance of the developer, or any of the contractor trades is dramatically reduced 
compared to other developments. Other developments have substantially longer construction 
cycles; might be phased; mostly contain over 10 units; or may include improvements intended to 
be dedicated to the City (among many other sources of risk). Furthermore, as an additional 
incentive for Interphase to complete the development on time, 5 of the 1 0 lots have been 
reserved by future buyers who are very anxious to build their custom home immediately. Home 
design drawings are complete for one of the future buyers. The remaining home sites are very 
likely to sell quickly and are likely to be reserved in short order. This places additional incentive 
for Interphase to complete the development in order to commence construction of the homes. 

(3)The granting o(the variance will not be detrimental to the public health. safety or welfare, 
nor injurious to adjoining or neighboring property. nor contrary to the overall purpose and 
goals o(the chapter or article containing the regulation in question. 

Granting this variance will have no bearing on the public health, safety or welfare. This is an 
approved project, which will be developed in conformity with the approved plan, and any and all 
regulations concerning the development. All issues with adjoining and neighboring property 
owners have been fully resolved, and have no bearing on the instant application. The overall 
purpose and goal of the regulation is to ensure the timely completion of the approved project, 
and to eliminate potential exposure for the City ofNovi in the event that any such failure should 
occur. For the reasons stated above, we believe that facts and circumstances warrant a finding 
that no such risk is present, and that the purpose and goals of the regulation is fully satisfied. 
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In conclusion, I have been working with Beth Saarela to satisfy the bonding portion of the 
financial guarantee requirements for Casa Lorna and we are entering into an agreement that was 
proposed by the City to utilize our subcontractors bonding to protect both Interphase and the 
City. 
We are prepared and eager to move forward toward the pre-con meeting and ultimately the 
completion of the improvements for this community. I believe we are required to present our 
cause to the City Council also, if that is the case I would appreciate your guidance as to the 
process needed to be followed. 

Thanks again for your time. 

Sincerely, 

Bill Bye 
Senior Consultant 
Interphase Land Development LLC 
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JOHNSON ROSATI SCHULTZ JOPPICH PC 

27555 Executive Drive Suite 250 ~ Farmington Hills, Michigan 48331 
Phone: 248.489.4100 I Fax: 248.489.1726 

Elizabeth Kudla Saarela 
esaareln@jrsjlaw.com 

Charles Boulard, Director 
CTIY OF NOV! 
Community Development 
45175 W. Ten Mile Road 
Novi, MI 48375 

January 23, 2015 

RE: Casa Loma - Performance Guarantees 

Dear Mr. Boulard: 

www.johnsonrosati.com 

We have received and reviewed the Developer's request to reduce the amount of Performance 
Guarantees posted to guarantee installation of site improvements for the Casa Loma residential 
site condominium development from the required $1,428,180.50 (1.5 x $952,120.00 estimated 
completion cost) to a total performance guarantee amount of $1,180,750.00 (approximately 
1.2 x $952,120.00 estimated completion cost). You have asked us to provide background 
information relating to the request, as well as the standards pursuant to which this type of 
request would be considered under applicable ordinances. 

Based on information provided by the Developer, It is our understanding that the request is 
based on the difficulty that the Developer has had with obtaining financial guarantees in the 
form of surety bonds and/or letters of credit. Developer has indicated that it has pledged a 
significant amount of cash toward payment of contractors through its construction mortgage 
agreement and therefore does not have additional cash (or letter of credit opportunities) to post 
with the City. Additionally, although the project is a relatively small project (10 units), the 
proposed site improvements such as site landscaping are proposed to be more elaborate and 
costly than comparable sized projects. 

So far, we have worked with Developer to enable it to post an alternative form of surety bond 
for the construction of water, sanitary. and storm sewer Improvements, as well as site 
landscaping. As an alternative to the Developer posting a surety bond in favor of the City, the 
City will become an additional or "dual obligee" of the Developer's contractors' surety bonds. 
This means that if the Developer's contractors default on completion of the improvements 
secured by these bonds, the City may make a claim on the bonds with similar rights to the 
Developer under the bonds. 

FARMINGTON HILLS LANSING MARSHALL 



Charles Boulard, Community Development Director 
January 23, 2015 
Page 2 

Because surety bonds, In general, provide the City with less protection than a cash bond or 
letter of credit as a result of the surety having some discretion to make judgment calls as to (1) 
validity of the claim; (2) options for a remedy; and, (3) timing of the payment on claims, we 
have worked with the contractor's surety to make the bond more specific as to response time 
and available remedies. Additionally, we have prepared a "Performance Guarantee Agreement" 
that the Developer would be required to sign In conjunction with provision of the bonds that 
would limit the timeframe for completion to September 1, 2015 for the improvements secured 
by the alternative bonds, and would ensure that the Developer cooperates with respect to 
claims on the bonds made by either the City or the Developer. 

The two alternative bonds being provided through the Developer's contractors total 
$930,750.00 of the Developer's total $1,428,180.50 obligation. In addition to the alternative 
bonds, the Developer has proposed to post $250,000 In cash or letter of credit, and has 
requested a waiver of the remaining $247,400.50 required in accordance with Chapter 26.5 of 
the Code. 

Chapter 26.5 of the City of Novl Code, regarding, "Performance Guarantees," governs the 
posting . of performance guarantees to secure the completion of site improvements for 
development projects. Section 26.5-7 provides standards regarding the "form and amount" of 
performance guarantees to be posted: 

Sec. 26.5-7.- Form and amount. 

At the time of Issuance of the Initial permit for improvement under subsection 
26.5-5(a) above, and before conducting any preconstructlon meetings, the 
building official shall require the applicant to deposit a performance guarantee in 
the amount of one hundred fifty (150) percent of the estimated cost of the 
Improvements for which the guarantee Is required. The guarantee shall be a 
single guarantee posted by and in the name of the applicant encompassing all 
required improvements and shall be in the form of cash, certified check, or 
irrevocable bank letter of credit for all amounts up to two hundred fifty thousand 
dollars ($250,000.00). To the extent that amounts required to be deposited are 
at any time in excess of two hundred fifty thousand dollars ($250,000.00), such 
excess amounts may be posted by and In the name of the applicant as a 
separate guarantee, in any form allowed under the definition of "performance 
guarantee" in section 26.5-4, relating to all required improvements. In unusual or 
unique circumstances affecting the applicant's ability to post the guarantee, the 
building official may accept a separate guarantee for a particular Improvement if 
the guarantee is posted as a joint guarantee with a person or entity other than 
the applicant who has a contractual obligation to the applicant to post such 
guarantee. Maintenance guarantees posted pursuant to section 26.5-10 
(including those described in sections 26.5-33, 26.5-37, 26.5-39, and 26.5-40) 
may be posted by a third party who performed the work guaranteed. 
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Section 26.5-7 authorizes the City Building Official to accept the dual obligee surety bonds 
under unique circumstances. In this case, based on the Developer's indication that the work 
secured by the bonds will be completed within a relatively short timeframe, and because the 
additional Agreement signed by the Developer will provide the City with some additional 
assurances and control over the bonds, acceptance of the alternative bonds appears to fit 
within the "unique circumstances" giving the Building Official discretion to accept the bonds, as 
contemplated by the ordinance. 

As a separate issue, per Section 26.5-12 of the City of Novi Code, approval of a reduction of 
the overall bond amount Is within City Council's authority to consider pursuant to the general 
variance standards of the Code: 

Sec. 26.5-12.- Exceptions; written completion agreement required. 
The city council may authorize exceptions to the requirements and conditions as 
set forth In this chapter, including, but not limited to, the form, timing, waiver, or 
reduction of performance guarantee amounts. 

The city council may also authorize the Issuance of permits, approvals, or 
temporary certificates of occupancy before all requirements for issuance under 
this chapter have been met, where the applicant has demonstrated that unusual 
or unique circumstances exist, that work Is proceeding toward completion, and 
that any delay in completion is not unreasonable or dilatory. In reaching this 
determination, the standards of section 1-12 of this Code shall appy. In addition, 
the council shall consider such factors as the size and nature of the development 
project and the existence of matters beyond the control of the applicant (such as 
weather conditions, delay in securing permits/approvals from other regulatory 
agencies, or unforeseen economic events or conditions). If any such exceptions 
are granted, a written completion agreement may be required, in a form to be 
established by the city. {Emphasis Added} 

Section 1-12 of the Code provides the general variance standards for City Council to consider In 
conjunction with the fact of Developer's proposal: 

Sec. 1-12. - General appeal. 

(a) Where any chapter or article of this Code does not provide procedures for 
appeals from determinations made in the administration of such chapter or 
article, the appeal procedures provided herein shall apply. 

(b) An appeal may be taken to the city council by any person adversely affected 
by, and claiming error in, any order, requirement, permit, decision or refusal of 
an administrative official carrying out or enforcing the provisions of this Code. 
Such an appeal shall be filed with the city clerk within ten (10) days of the 
determination from which the appeal Is made. 

(c) A variance may be granted by the city council from regulatory provisions of 
this Code when all of the following conditions are satisfied: 
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(1) A literal application of the substantive requirement would 
result in exceptional, practical difficulty to the applicant; 

(2) The alternative proposed by the applicant will be adequate 
for the intended use and shall not substantially deviate from the 
performance that would be obtained by strict enforcement of the 
standards; and 

(3) The granting of the variance will not be detrimental to the 
public health, safety or welfare, nor injurious to adjoining or 
neighboring property, nor contrary to the overall purpose and 
goals of the chapter or article containing the regulation in 
question. 

(d) This section is not Intended to replace appeal procedures otherwise provided 
in this Code, and shall have no application to those Code chapters and articles 
which contain specific appeal procedures. 

The Developer's letter dated January 12, 2015 provides and analysis of the above standards. In 
short, the Developer indicates that the small size of the development makes it difficult to spread 
the costs of obtaining additional performance guarantees.1 Additionally, the Developer indicates 
that the short completion time frame proposed for the development limits the City's exposure 
for the potential of having to undertake completion of improvements. 

In the event that City Council finds that the standards for a variance or waiver have been met, 
City Council has been given the discretion under the applicable ordinances to reduce the 
required performance guarantee for the project. 

If you have any questions, please do not hesitate to call. 

Very truly yours, 

JOHNSON, ROSATI, SCHULTZ & JOPPICH, P.C. 

6~ ,(.Q_~-44l 
Elizabeth Kudla Saarela 

EKS 

1 Although the letter also discusses the strict bonding requirements of the City with respect to obtaining surety 
bonds, we do not see how this Issue Impacts consideration of the proposed reduction since bonds have been posted 
for $930,750 and additional bonds were not proposed for the remaining $247,430.50. 
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C: Maryanne Cornelius, Clerk 
Pete Auger, City Manager 
VIctor Cardenas, Assistant City Manager 
Barb McBeth, Deputy Community Development Director 
Tom Walsh, Building Official 
Sheila Weber, Treasurer's Office 
Kristin Pace, Treasurer's Office 
Sarah Marchloni, Building Permit Coordinator 
Aaron Staup, Construction Engineering Coordinator 
Adam Wayne, Construction Engineer 
Sue Troutman, City Clerk's Office 
Bill Bye, Interphase Land Development 
Robert Langan, Esquire 
Thomas R. Schultz, Esquire 



CITY OF NOVI 
Engineering Division 

ENGINEERING FEE DETERMINATION 

Project Name: Casa Lorna Date: 6/2/2014 

Applicant: Interphase Land Development LLC Novi SP# JSP13-0052 

Fees effective 2012 

Inspection Category Fee Basis Fee 

A. Sanitary Sewer $ 6,404.70 

B. Storm Sewer (excluding detention basin) $120,250 $ 9,250.00 

c. $130,527 $ 9,250.00 

D. $292,900 6.75% $ 19,770.75 

E. $104,370 2.75% $ 2,870.18 

F. $27,500 2.75% $ 756.25 

Fee -- As-builts 

G. 
by the City Engineer 

$ 612,917.00 2.7% $ 16,548.76 

H. 14.91 $ 500.00 

]. 
$400/add'l 

JSP13-0052 Casa Lorna REV 5/05 
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